Pioneer Companies Under The Nigerian Tax Law
Preamble

The Nigerian Government has over the years put in place many different and overlapping incentive schemes to attract both local and foreign investment. Tax exemption is generally regarded as an industrial investment device; many developing countries like Nigeria offer it as one of their major incentives.  Basically, tax incentives are designed to encourage investments in certain preferred sectors of the economy and sometimes geared towards attracting inflow of foreign exchange to complement domestic supplies for rapid economic development.

Tax exemption otherwise known as Tax holiday is one of the most widespread tax incentive.  Tax exemption simply means a period of exemption from payment of taxes imposed by the government and this may be complete or partial. The grant of pioneer status, therefore, gives a company a preferred position in getting established, usually through exemption from income tax.
Pioneer companies are companies engaged in manufacturing, processing, mining, servicing and Agricultural industries whose products have been declared pioneer products on satisfying certain conditions.

In granting a company pioneer status the industry or product is regarded as one that is not already carried on in the country or the existing industry is not producing enough to meet the current or expected requirements. The concept is further broadened to include any industry or product for which there is a favourable prospect of development. 

The policy relating to pioneer industry is based on the desire of the Government to encourage the development of new or relevant industries that will reduce the country’s dependent on imports. The pioneer industries and products are identified by a list published in the official gazette.

The Legal Framework
The law governing the operations of the pioneer companies was first laid out under the Aid to pioneer Industries ordinance No.10 of 1952. This was repealed by the Industrial Development (Income Tax Relief) ordinance No.8 of 1958.

This ordinance was subsequently repealed by the Industrial Development (Income Tax Relief) Act 1971, otherwise known as CAP 179 LFN, 1990 which is the current legislation governing the operations of the pioneer industries.

The law empowers the Federal Executive Council to publish from time to time a list of Industrial or products as pioneer Industries or products.

Conditions for granting  pioneer status:

The Act provides among other things that where the Federal Executive Council is satisfied that:
· an Industry is not being carried on in Nigeria on a scale suitable to the economic requirements of Nigeria or is not being carried on at all;
· there are favourable prospects of further development in Nigeria of any industry;
· it is expedient in the public interest to encourage the development or establishment of an industry in Nigeria by declaring the industry to be a pioneer industry and any product of the industry to be a pioneer product, the Federal Executive Council may direct the publication in the official gazette of a list of such industries and products and upon publication , application may at any time thereafter be made under the Act  for the issuance of a pioneer certificate to any company , in relation to such pioneer industry or pioneer products.
Industries and products covered:

The full and current list is published in the official gazette No. 53, Vol.59, of October 26, 1972
Qualification For Application For A Pioneer Status
The following are qualified to apply for pioneer status.

· Any company incorporated in Nigeria.

·  Promoters of a company which is to be incorporated in Nigeria.

Requirements For Application For Pioneer Status
Section 4 of the Act specifically states that NO application for the issue of certificate shall be made unless the estimated cost of qualifying capital expenditure to be incurred by the company on or before production day (if the application is approved) is an amount which  

· In the case of an indigenous controlled company, is not less than N50,000.00 or 

· In the case of any other company is not less than N150,000.00

· The applicant company must also state whether the company or proposed company when established is going to be indigenous controlled company.

· The particulars of the assets on which qualifying capital expenditure will be incurred by the company including their source and estimated cost:


i     on or before production day


ii    during a period of 3years following production day.

· The place in which the assets are to be situated.

· Estimate and state the probable date of production date of the company or proposed company.

· Specify any product and by-product (not being a pioneer product) proposed to be produced by the company or proposed company and then give a reasonable estimate of the quantities and value of such product and by-product during a period of one year from production day.

· Give the particulars of the loan and share capital or the proposed loan of the company, including the amount and date of earn issue or proposed issue, and the sources from which the capital is to be or has been raised.

· In the case of a company already incorporated give the name, address and nationality of each Director of the company and the number of shares held by him.

· In the case of a proposed company give the name, address and nationality of foreign promoter.
· A declaration signed by the applicant that all the particulars contained in the application are true and an undertaking to produce proof if required, to the satisfaction of the minister, of the truth of any such particular which the Minister may require the applicant to furnish.

· A non-refundable fee of a hundred Naira which will be credited to the consolidated Revenue Fund of the Federal Government of Nigeria is expected to accompany the application.

Terms of Pioneer Certificate
Where a pioneer certificate is issued the implications are that:

· The Pioneer Companies Relief exempts such a company from the Companies’ Income Tax for a period of three years.

· The period of three years may be extended by a maximum period of two years on satisfying the Federal Executive Council as to the volume of investment, rate of utilization of the local content, expansion, efficiency and the utilization of raw materials. The two years may start with one year and followed with another year.
· The Relief provides a tax incentive for investment.

· The payment of tax-free dividends to Shareholders.

Income tax Relief period:
The tax relief period of a pioneer company shall commence on the production day of the company and shall continue for three years in the first instance.

The tax relief period may at the end of the three years be extended for:

· A period of one year and thereafter for another period of one year commencing from the period of extension. Or;
· For one period of two years.

· If the company is established in a disadvantaged rural area, the maximum period shall be seven years.
Conditions to be met before the Pioneer period can be extended

· The rate of expansion, standard of efficiency and the level of development of the company.
· The implementation of any scheme for the utilization of local raw materials in the process of the company and training and development of Nigerian in the relevance industry,

· The relative importance of the industry economy of the country,

· The need for the extension, having regards to the location of the industry.

To obtain the extension application has to be made by the applicant in writing not later than one month after the expiration of its initial tax relief period of three years or of any extension thereof. 
Accounting Date: 
At the end of the tax relief period of a pioneer company the following are assumed that:

· The pioneer trade or business of that company has permently ceased;

· The company has set up and commenced a new trade or business on the day next following the end of its tax relief period.

The pioneer trade or business shall make up its accounts so that the pioneer period is:

· Neither more than nor less than three Calendar year.

· The pioneer shall be made for a period not exceeding one year commencing on its production day.

· A successive period of one year thereafter and the period not exceeding one year ending at the date when its tax relief period ends.

PIONEER ACCOUNT AND TAX RELIEFS;
· No tax shall be payable during the pioneer period on the profit in the Account and consequently no capital allowance could be claimed on all the qualifying capital expenditure incurred starting from the production date.
· Dividend can be declared out of the pioneer account profit but not more than the balance standing in that account.

· Dividend paid out of the pioneer profit shall not be subject to tax in the hand of the first recipient 

· The net qualifying expenditure for capital items during the pioneer period are accumulated and are qualified for both initial and annual allowances in the new business.

· Losses incurred by the pioneer company during the pioneer period and certified by the Board, may be relieved after the pioneer period since such loss is deemed to have been incurred on the first day of the new business.
EXISTING COMPANY AND PIONEER STATUS:

Where an existing company on application is granted a pioneer status, the company under the provision of the law is deemed to have ceased its old business and consequently, the cessation rule will apply to that business.

PROFIT FROM NON-PIONEER PRODUCT DURING PIONEER PERIOD:
Where a pioneer company trades in a non-pioneer product or earns income from any other source during the pioneer period, the profit/income so derived shall be fully subjected to tax under the relevant tax laws during the pioneer status and tax exemptions are only granted on the pioneer products.
FILING OF RETURNS AND EXAMINATION THEREOF:
Every company under the tax laws has obligations to prepare and file its tax returns to the relevant tax authorities.
A pioneer company is no exception to this rule. The Act has therefore laid down the following as to how the accounts of a pioneer company should be made up. 

· A period not exceeding one year commencing on its production day
· Successive periods of one year thereafter

· A period not exceeding one year ending at the date when the tax relief period ends.

· In the case of the new trade or business the opening figures of those accounts shall be the closing figures as shown in its last accounts of the tax relief period.

The examination of the accounts of a pioneer company is carried out in the same manner as in the case of any other company under the principal Act. The Accounts are to be examined in depth notwithstanding the fact that the company would not be assessed to tax.

The examination is to ensure that a pioneer company does not exploit its status to evade tax on its profits arising from its non-pioneer activities.

The examination will enable the tax authority to:

· Certify the qualifying capital expenditure at the end of each accounting period;
· Certify the profits or loss at the end of an accounting period;
· Ensure the reasonableness or fairness of charges in respect of remuneration paid to the directors of the company, interest, service, agency, or others similar charges made to persons who are shareholders of the company;
· Direct how certain receipts and expenses should be treated; 

· Ensure that no distribution of profits in excess of the balance in Accounts is made during the tax relief period.

 In determining whether or not  a loss has actually been made by the company, the tax authority has absolute discretion to exclude any sum as may be in excess of an amount appearing to it to be fair and reasonable in respect of charges relating to remuneration ,interest, agency, and other fees paid to the shareholders.
The Act gives the tax authority the power to direct that receipts which are part of the pioneer profits but which should have been treated as profits of the following period be so treated, and that expenses incurred in the first year of the new trade are properly attributable to the tax relief period.

Conclusion

On the whole it should be noted that: 

· A pioneer certificate entitles the company to tax exemption for a minimum of three years and a maximum of five years.

· A pioneer company is prevented from carrying on any business apart from its pioneer enterprises.
· There is a limitation imposed on a pioneer company in the computation of its allowable trading loss for the purpose of income tax relief.

· There is also a limitation on the distribution of the company’s

 dividend. No dividend may be distributed in excess of a certain balance on its profit and loss account. 
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